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Why Professional Liability Policies Are Not Standardized:
A Deep Dive

Professional liability insurance, also known as Errors and Omissions (E&O) insurance, is a critical component of risk management
for businesses offering specialized services. However, unlike more uniform insurance lines, professional liability policies are not
standardized. This variability creates both challenges and opportunities when choosing the right coverage. In this article, we’ll
explore why these policies vary, what this means for policyholders and offer practical examples to highlight the implications of non-
standardization.

Why Are E&O Policies Not Standardized?

Professional Liability insurance protects businesses against claims arising from errors, omissions or negligence in the performance
of their services. However, the very nature of professional services differs widely across industries. A consultant, software developer,
architect or healthcare provider faces vastly different risks. Insurers address these varied exposures by customizing their policy
forms to align with specific industries or professions. Unlike ISO forms used in general liability or property insurance, E&O policies
are often proprietary to the carrier. This allows for greater flexibility but also creates inconsistencies in coverage.

Key Areas Where Policies Differ

1. Definition of Professional Services: The definition of “professional services” is central to the coverage provided. This definition
varies:

- Example 1: A policy for an IT consultant might explicitly state that “professional services” include software development,
data analysis and IT support.

- Example 2: A management consultant’s policy might broadly define professional services as “advisory, consulting or
professional recommendations.”

If a service provided falls outside the defined scope, coverage might be denied.

2. Claims-Made Trigger and Retroactive Dates: Professional liability policies are typically written on a claims-made basis,
meaning they cover claims made during the policy period. However, the treatment of prior acts (those occurring before the
policy’s effective date) and retroactive dates can differ:

- Example: Policy A might cover all claims for services performed before the policy’s start date, while Policy B might only
cover services performed after a specific retroactive date. This difference can leave gaps if not carefully examined.

3. Exclusions and Endorsements: Insurers tailor exclusions to minimize risks unique to certain industries, but this can limit
coverage unexpectedly.

- Example 1: A financial advisor’s E&O policy might exclude claims related to the mismanagement of client funds.

«  Example 2: A marketing firm’s policy might exclude copyright infringement requiring a separate endorsement for intellectual
property risks.

Some carriers offer endorsements to broaden coverage, but these must be specifically requested.

4. Defense Costs: E&O policies vary in how they handle defense costs. Defense costs may be included within the policy limit or
offered outside the limit:

«  Example: A $1 million policy with defense costs included in the limit may leave less than $1 million available for settlements.
A policy offering defense costs outside the limit provides additional protection.

5. Regulatory Investigations: Certain industries, such as healthcare and finance, face a higher likelihood of regulatory
investigations. Some policies include coverage for legal fees related to these investigations, but terms vary.

«  Example: One policy may cover fines and penalties up to a sublimit, while another excludes these entirely.



Practical Examples of Non-Standardized Policies
1. IT Consultant Scenario: A client sues for data loss during a software upgrade.
«  Policy A: Covers data restoration as part of “professional services.”
«  Policy B: Excludes coverage for data loss unless the consultant had a written data-backup agreement.
o Lesson: Clear definitions and exclusions impact claim outcomes.
2. Marketing Firms Scenario: A client sues for alleged trademark infringement in a campaign.
«  Policy A: Includes media liability coverage by default.
- Policy B: Requires a specific media liability endorsement, which wasn’t purchased.
« Lesson: Tailored endorsements are critical to aligning coverage with risks.
3. Financial Advisor Scenario: A client alleges financial mismanagement resulting in a loss.
«  Policy A: Covers the claim under a broad definition of advisory services.
«  Policy B: Excludes all claims related to “investment performance.”
« Lesson: Review exclusions specific to your profession.

Implications for Policyholders
The lack of standardization means policyholders must pay close attention to the details of their coverage. Relying solely on premium
costs when comparing policies can be dangerous, as cheaper options often come with more restrictive terms or exclusions.

How to Choose the Right Policy

1. Understand Your Professional Risks: Identify the services you provide and the potential exposures they create.
2. Review Definitions and Exclusions: Ensure the policy’s language aligns with your actual operations.

3. Ask About Optional Endorsements: Carriers often offer add-ons to close gaps in coverage.
4

Work with a Specialist Broker: A broker experienced in your industry can help identify key differences and negotiate better
terms.

Conclusion

Professional liability insurance is an essential tool for managing risk, but it is far from a one-size-fits-all solution. The lack of
standardization among policies requires careful evaluation to ensure the coverage aligns with the insured’s unique exposures.
By understanding key areas of variation and seeking tailored advice, businesses can secure the right protection and avoid costly
surprises when claims arise.

For further assistance with evaluating or selecting an E&O policy, please give one of our brokers a call.

Alec Immordino Melissa Hilgendorf

ext 8784 | aimmordino@arlingtonroe.com ext 8774 | mhilgendorf@arlingtonroe.com
Essie Bennett Sarah Immordino

ext 2260 | ebennett@arlingtonroe.com ext 87311 simmordino@arlingtonroe.com
John Immordino Shelly Caldwell

ext 8732 | jimmordino@arlingtonroe.com ext 8687 | scaldwell@arlingtonroe.com
Mark Swayze Sonyia Townsend

ext 8648 | mswayze@arlingtonroe.com ext 8668 | stownsend@arlingtonroe.com

ArlingtonRoe.com (800) 878-9891



http://ArlingtonRoe.com/Professional-Liability
mailto:mswayze%40arlingtonroe.com?subject=
mailto:scaldwell%40arlingtonroe.com?subject=

